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claim notice of what appears on its face. Authority need scarcely be cited for the 
proposition. See Am. note to LeNeve v. LeNeve, 2 L. C. E. 168-169 ; Jameson v. 
Rixey, 94 Va. 342. The latter case is strikingly similar to the principal case. 
There, in a partition suit, a decree for owelty of partition was entered in favor of 
one of the co-tenants. The other co-tenant subsequently sold her parcel to a pur- 
chaser who had no actual notice of the lien for owelty. The court held, the late 
Judge Biely delivering the opinion, that as the purchaser necessarily relied upon 
the decree of partition as part of his muniments of title, he must be charged with 
notice of the lien therein mentioned. " The partition suit was the very source of 
title to the particular parcel of land involved in this controversy. It was the in- 
trumentality by which the undivided interest of Mrs. Gibson in the tract of land 
devised to her . . . was segregated and defined. . . . These records, if 
inspected, could but have brought home to the purchaser of the land . . . 
knowledge of the lien charged thereon for owelty of partition. It is the duty of 
the purchaser to look to the title papers under which he buys. If he close his 
eyes to the sources of information, he does so at his peril." 

Applying this principle to the case at bar : Ficklin's title rested solely on the 
proceedings in the chancery suit under which he became a purchaser. The 
decrees appointing commissioners to sell and confirming the sale, and directing a 
conveyance, were essential links in his chain of title, and in that of all purchasers 
claiming under him. One or more of these decrees necessarily authorized and re- 
quired the deed of trust in question. An inspection of these decrees would have 
led to the discovery that Ficklin's title was subject 'to a lien for the purchase 
money. Such inspection it was clearly the duty of purchasers to make. The 
improperly registered deed of trust was void only as to purchasers without notice. 
These purchasers were not without notice. The non-registry therefore was imma- 
terial as to them. 

The same principle was enforced (opinion by Judge Keith) in Roanoke Brick 
etc. Co. v. Simmons, 20 S. E. 955, where a purchaser was held charged with an 
unrecorded deed of trust by the mere words " save as to the deed of trust aforesaid ' ' 
appearing in the covenants of warranty contained in the conveyance under which 
the purchaser's grantor claimed. 



Hudson v. Barham.* 

Supreme Court of Appeals: At Richmond. 

January 15, 1903. 

1. Trusts and Trustees — Impediments to a fair sale — Duty of trustee — Rights 
of parties interested. A trustee in a deed of trust to secure debts is the agent 
of both parties, and it is his duty to bring the property to sale under the best 
possible conditions. If there is any cloud on the title, or there is doubt or 
uncertainty as to the debts secured, or the amount thereof, or disputes or con- 
flicts among creditors, or any other impediment to a fair sale, he should file 
a bill to have the matter determined, and he may and should delay the sale 

* Reported by M. P. Burks, State Reporter. 
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until the matter has been adjusted. If he fails or refuses to discharge his 
duty in this respect, any party interested or who would be injured by his 
default, may apply to a court of equity to have the necessary steps taken. 

2. Trusts and Trustees — Liens on trust subject. It is not the duty of a trustee 

to invoke the aid of a court of equity before making a sale merely because 
there are liens on the trust subject, but only where such aid is necessary in 
order to remove some impediment to the fair execution of the trust. 

3. Chancery Practice — Conflicting liens on trust property — Retaining case. On a 

bill filed to enjoin a trustee from selling the trust subject as a whole, where it 
appears that the property conveyed has been subsequently divided into lots, 
and portions of it sold to different purchasers who have erected buildings 
thereon, and that there are liens of mechanics and others on the different lots, 
and other impediments to a fair sale, the court should settle the questions 
raised by the bill and retain the cause and have the trust executed under its 
supervision. 

4. Injunctions — Dissolution — Answer under oath — Effect. On a motion to dissolve 

an injunction, statements of fact contained in an answer that is sworn to should 
be taken as true in the absence of evidence to the contrary. 

5. Mechanics' Liens — Prior deeds of trust — Extent of lien — How ascertained. 

Where a mechanics' lien is recorded against property on which there is a 
prior deed of trust, the trust creditor has priority only to the extent of the 
value of the land, exclusive of the buildings or structures placed thereon by 
the mechanic since the lien of the deed of trust was created, and the value of 
the land is to be ascertained at the time the liens are enforced by the court. 
The value of the land is to be fixed by the court before sale, and the court 
may fix such value either from evidence submitted to it directly, or through 
the finding of a commissioner, subject to review by the court. The value 
so fixed is all that the trust creditor can get from the proceeds of sale until 
the mechanics' liens thereon have been satisfied. 

6. Chancery Practice — Account of liens — Case in judgment — Subsequent liens on 

property conveyed in trust — Sale in parcels. In this case the trust subject having 
been divided into lots, and lots having been sold to various persons who have 
erected buildings thereon, against which mechanics have docketed liens, and 
there being judgments constituting liens on some of the lots, an account should 
be taken showing what parts of the trust subject have been sold and to whom, 
with a view to selling the property in the inverse order of alienation; and 
the rights and priorities of the lien creditors should be ascertained and settled 
before a sale is ordered. 

7. Appeal and Error — Befusal to grant injunction. No appeal lies to this court 

from an order of a circuit court refusing an injunction; the remedy in such 
case being by application to this court to grant the injunction refused. 

Appeal from two decrees of the Circuit Court of Elizabeth City 
county, pronounced October 5, 1901, and October 34, 1901, in a 
suit in chancery, wherein the appellant was the complainant, and 
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the appellees, T. J. Barham, trustee, and W. E. Barrett, were the 
defendants. Reversed. 

The opinion states the case. 

Raymond M. Hudson, for the appellant. 
John W. Friend, for the appellee. 

Harbison, J., delivered the opinion of the court. 

This is an injuction bill, alleging that on March 8, 1900, John H. 
Phillips and A. L. Weaver conveyed to J. T. Barham, trustee, 10.86 
acres of land in trust to secure W. E. Barrett the payment of a cer- 
tain note for $2,200; that the grantors had afterwards divided the 
land, and had it laid off into 154 town lots, with streets and alleys ; 
and that this plat, entitled "Map of Freeman's Addition to the City 
of Newport News," had been duly acknowledged and recorded in 
the clerk's office of the county in which the land lay; that a num- 
ber of these lots had been sold and conveyed to the complainant and 
other persons ; that mechanics' liens had been acquired upon build- 
ings erected upon some of the lots; and that judgments had also 
been obtained, which rested as liens on the property. It is 
further alleged that Barham, trustee, had advertised the land for 
sale as a whole, and that, if sold as advertised, it would not bring 
enough to pay off the liens, but that, if sold in lots, it would pay 
off the liens, and leave the parcels that had been aliened undis- 
turbed. The prayer of the bill is that the trustee and the benefi- 
ciary under the trust deed be made parties defendant, and enjoined 
from selling the property until the further order of the court ; that 
the lots not sold be first subjected, before selling the lots of com- 
plainant ; that all necessary accounts be taken ; and concluding with 
the usual prayer for general relief. The injunction was granted, 
whereupon the trustee and the beneficiary under the deed of trust 
each filed an answer in which they admit all the allegations of the 
bill, except that they neither admit nor deny that the property, if 
sold in lots, will satisfy the liens, and leave undisturbed the lots 
that had been aliened. W. E. Barrett, the beneficiary under the 
deed of trust, further answering, says that the mechanics' and judg- 
ment liens referred to in the bill were acquired after the deed of 
trust had been executed and recorded, and were therefore not valid 
encumbrances as against the deed of trust. J. T. Barham, the 
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trustee, further answering, says that before the property was ad- 
vertised he did not know that any one other than the grantors in 
the deed of trust and the beneficiary thereunder had any interest 
in the subject; that he intended to sell the property according to 
law and the terms of the deed of trust; and that if any one had 
requested him, before the sale, to sell the property in lots, he would 
have given such request due and impartial consideration, and would 
not intentionally have permitted any party to be prejudiced by his 
act, but that no such request was made of him. 

On October 5, 1901, the defendants moved the circuit court, in 
vacation, to dissolve the injunction. At the same time the plaintiff 
asked leave to file an amended bill, which set forth more in detail 
the several parties to whom lots had been sold, and the several liens 
resting upon the property. Upon the motion to dissolve, the court 
declined to permit the amended bill, as such, to be filed, but allowed 
it to be used as an affidavit in support of the original bill. 

An affidavit by John H. Phillips, one of the grantors in the deed 
of trust, was also filed, showing that the Virginia Lumber & Manu- 
facturing Company had mechanics' liens on three houses built on 
the property advertised for sale. Affiant further says that, unless 
an account of the liens and their order of priority is taken, and the 
property sold by the lot or in parcels, the proceeds will be insuffi- 
cient to pay all the Hens without selling the lots purchased by the 
plaintiff and others. Thereupon a vacation order was entered, 
bringing the cause on to be heard upon the original bill, the answers 
of the defendants, and the affidavits filed, upon consideration where- 
of the injunction theretofore granted was so amended as to only 
enjoin the trustee from selling the property as a whole, and in all 
other respects it was dissolved. 

From this decree the present appeal has been allowed. 

A trustee in a deed of trust is the agent of both parties, and 
bound to act impartially between them; nor ought he to permit 
the urgency of the creditor to force the sale, under circum- 
stances injurious to the debtor, at an inadequate price. He is 
bound to bring the estate to hammer under every possible advantage 
to his cestuis que trustent; and he should use all reasonable dili- 
gence to obtain the best price. He may and ought, of his own 
motion, to apply to a court of equity to remove impediments to a 
fair execution of his trust, to remove any cloud hanging over the 
title, and to adjust accounts, if necessary, in order to ascertain the 
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actual debt which ought to be raised by the sale, or the amount of 
prior incumbrances. And he will be justified in delaying for these 
preliminary purposes the sale of the property until such resort may 
be had to a court of equity. If he should fail to do this, the party 
injured by his default has an unquestionable right to do it, — 
whether such party be the creditor secured by the deed of trust, 
or a subsequent incumbrancer, or the debtor himself, or his assigns. 
Rosset v. Fisher, 11 Gratt. 492. 

If a trustee in pais, with power to make sale of real estate for 
the payment of debts, attempts to make such sale while there is a 
cloud resting on the title to the property, or there is any doubt or 
uncertainty as to the debts secured or the amounts thereof, or a dis- 
pute or conflict among the creditors as to their respective claims, 
a court of equity, on a bill filed by the debtor, secured creditor, 
subsequent incumbrancer, or other person having an interest, will 
restrain the trustee until these impediments to a fair sale have by 
its aid been removed as far as it is practicable to do so. Shultz v. 
Hansbrough, 33 Gratt. 567; Shichel v. Improvement Co., 99 Va. 
88. 

But it is not the duty of a trustee in every case to invoke the aid 
of a court of equity before making a sale of the trust subject, where 
there are liens thereon ; and to hold that it is, or that if he fails to 
do so an injunction will be awarded at the instance of any party in 
interest, as of course, would be to impose serious delays, involving 
costs and expenses in the execution of deeds of trusts, which the 
law never contemplated, and without promoting the interests of 
either creditor or debtor. It is only when the aid of a court of 
equity is necessary that it ought to be applied for, and it is only in 
such a case that its aid will be extended. If there are no real im- 
pediments in the way of a fair execution of the trust, then its aid 
is not necessary, and the costs of a lawsuit ought not to be added 
to the ordinary cost of executing the trust. Muller's Admr. v. 
Stone, 84 Va. 834. 

In the light of these well-settled principles, W3 are of opinion 
that the lower court, in the exercise of a sound discretion, should 
have retained the cause, and had the trust executed under its super- 
intendence and direction: Anderson v. Phlegar, 93 Va. 415. 

The answers admit the alleged alienations of portions of the 
property, and admit the existence of the liens as alleged. It is 
denied that the liens mentioned are prior in dignity to the deed of 
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trust, and, so far as the judgment liens are concerned, this, on a 
motion to dissolve, must be taken as true ; the answers being sworn 
to, and no proof adduced on the subject. The appellees insist that 
the deed of trust constitutes the first lien upon the several houses 
and lots upon which mechanics' liens are admitted to have been 
taken out. This contention is not sound. The prior incum- 
brancer has the benefit of his lien upon the land to the extent of its 
value, exclusive of the buildings or structures placed thereon since 
the lien was created, and the value of the land is to be ascertained 
at the time the liens are enforced by the court. Nor can there be 
any doubt as to the manner whereby it is to be ascertained. It is to 
be fixed by the ccurt either from evidence submitted directly to it, 
or through the finding of a commissioner, subject to review by the 
court, as in other chancery causes. But the value is to be estimated 
and fixed by the court before the property is sold, and the prior in- 
cumbrancer, as to the sum so fixed, is to be preferred in the distribu- 
tion of the proceeds of sale. The amount, however, is all that can ob- 
tain from the proceeds of sale until the mechanics having liens 
thereon are satisfied. Trust Co. v. Dennis, 93 Va. 504. 

The decree appealed from restrains the trustee from selling the 
property as a whole. It leaves him, however, with unlimited power 
to sell the whole property in parcels. It is impossible that the 
houses and lots upon which the mechanics' liens rest can be brought 
to sale, without sacrifice, until the value of such lots, without the 
buildings, is ascertained, in order that the prior incumbrancer and 
the mechanic can know the extent of their respective interests in the 
subject. 

Upon the whole case, we are of opinion that the conditions dis- 
closed by the record make it proper that the appellant should be 
allowed to file an amended bill, bringing in all necessary additional 
parties, to the end that the whole matter may be administered under 
the orders and decrees of the court. That before a sale is ordered 
an account be taken, showing what parts of the trust subject have 
been sold, and to whom aliened, with a view to selling the property 
in the inverse order of its alienation; and that the rights and 
priorities of the several lien creditors be ascertained and established. 

Shortly after the decree of October 5th was entered, dissolving 
the injunction, the appellant presented another bill, praying for an 
injunction against the sale until an account was taken. This 
motion was overruled by a vacation order of October 26, 1901, 
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•which is also complained of in the petition for appeal. We have no 
power, however, to review that action, as no appeal lies to this court 
from an order refusing an injunction; the remedy in such case 
being by application to this court to grant the injunction refused. 
For the foregoing reasons, the decree appealed from, of October 5, 
1901, must be reversed, and the cause remanded to the circuit court 
for further proceedings to be had in accordance with the views ex- 
pressed in this opinion. Reversed. 

NOTE. — The various rulings in this case as to the proper practice where title 
to trust property is clouded and there are conflicting liens, or liens for unascer- 
tained amounts, are sustained by numerous prior decisions, and need no com- 
ment. 

It may be well to point out that the priority which the court accorded to the 
mechanics' liens over the prior deed of trust, to the extent of the value of the 
buildings, rests not on the unwritten law, as might be inferred from the opinion, 
but on the express provisions of section 2483 of the Code. 

The ruling that no appeal lies from an order refusing an injunction — the 
proper method being to make an application to the appellate court, in the nature 
of an original' proceeding — is, we believe, in accordance with the generally un- 
derstood practice. So far as we recall, this is the first distinct ruling, however, 
on the point, by the Supreme Court of Appeals, 



Henley v. Cottrell Eeal Estate, Ins. & Loan Co. and Others.* 
Supreme Court of Appeals: At Richmond. 

January 15, 1903. 

1. Specific Performance — Parol contract — Part performance. A verbal contract 

for the sale or lease of land, if partly performed by the party seeking relief, 
may be specifically enforced by a court of equity, notwithstanding the stat- 
ute of frauds. But the contract must be clear, definite, and unequivocal in 
all its terms, and established by clear and satisfactory proof ; and the acts 
of part performance must refer to, result from or be made in pursuance of 
the agreement proved. Furthermore the agreement must have been so far 
executed that a refusal of full execution would operate as a fraud on the 
other party and place him in a situation which does not lie in compensation. 

2. Specific Performance — Lease of room — Improvements — Damages at law. A 

court of equity will not decree the specific performance of a contract for the 
lease of a single room in a building, although the lessee has made valuable 
improvements under his contract, as the lessee can be adequately compen- 
sated in damages for the breach of the contract. 

•Reported by M. P. Burks, state Reporter. 



